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No. 7520.

Oltrrmt Olourt of App^la

Josephine Phelps Putnam,

Petitioner,

vs.

The Citizens Trust and Savings Bank
of Los Angeles, a National Banking

Association,

Respondeiit.

PETITION FOR REHEARING.

To the Honorable Judges of the Circuit Court of Appeals

of the United States, in and for the Ninth Circuit:

Your petitioner Josephine Phelps Putnam respectfully

petitions for a rehearing of her appeal on the following

grounds

:

I.

Facts Set Out in the Complaint in the Statement of

Cause of Action Showing Extrinsic Fraud, Have
Been Overlooked in the Opinion.

The opinion reads:

"There is no suggestion in the Bill that the State

Superior Court did not have jurisdiction in settling

the first account and proceeding further with the



administration of the estate. The Bill avers that

the first account current was settled by the State

Superior Court and that court when in doing so was

entitled to jurisdiction for that purpose." (Page 8,

lines 3-9.)

This statement in the opinion fails to note the distinc-

tion between the jurisdiction of a probate court to settle

an account of an executor or administrator dealing with

property belonging to the estate and the lack of jurisdic-

tion of the probate court to determine title to real estate

or to include in the estate heavily encumbered real estate

belonging to someone else.

The bill of complaint herein states as to this inclusion

of the separate properties of the plaintiff's mother in the

corpus of the estate, matter which has been overlooked in

the opinion of Your Honors, as follows

:

"The acceptance of said properties by the executor

and trustee as a part of the estate of decedent was and

is ultra vires; said Bank as Executor and Trustee was

not then and is not now authorized by law to take

title to properties not belonging to the estate to ad-

minister with assets belonging to the estate and to

hold under the trust established by the will of said

decedent; and the plaintiff's mother could not estab-

lish such a trust (spendthrift) on her own behalf of

property owned by her."

"No consent, acceptance, or ratification of said deed

or assignment was ever given by this plaintiff or by

any of the other heirs and/or devisees of said William

Howe Phelps, deceased, except by the said executor



and trustee who is not authorized by law to accept or

ratify the same." [Compl. XVI, Tr. p. 14.] (Quoted

in Appellant's Brief, page 11.)

The failure of the court to understand the facts as

pleaded is shown in the following statement in the opinion

:

"Nothing appears that the joint tenancy properties

had been lost or that the mother is making any claim

thereto." (Page 8, line 32; page 9, lines 1-2.)

The complaint is not the loss from the estate of these

properties, but the unlawful inclusion in the estate of the

joint tenancy properties. This unlawful commingling of

outside properties with those of the estate is the very gist

of the action and the primary basis for the charge of

extrinsic fraud in settling the first account current. The

charge in the bill is that the joint tenancy properties were

unlawfully and fraudulently included in the properties of

the estate; that said properties were heavily encumbered

and by reason of the intermingling thereof, the adminis-

tration of the estate was greatly embarrassed; that in

reliance upon the continued representations of the appellee,

the plaintiff remained in continued ignorance of this and

was prevented from contesting the account when heard.

If the executor had taken in actual "white elephants",

no one would question that a grievous wrong had been

done to the estate, and particularly when clearly the estate

had no interest therein. And clearly, it is the law that an

administration cannot comprehend property which does not

belong to the estate. And here, the joint tenancy proper-



ties were just such ''white elephants" whose feeding and

care unlawfully depleted the estate.

Negligent diversions of money from "estate property"

to care for joint tenancy properties are not "acts of ad-

ministration" as stated in the opinion page 9, line 19.

The opinion states:

"The transaction was submitted to the court and

approved by it. . . ." (Page 9, lines 2-3.)

The "transaction" was reported in part to the court by

the report which stated that Laura B. Phelps had quit-

claimed "subject to the administration of his estate all the

real property belonging to Wm. Howe Phelps and herself

as joint tenants . . . thereby claiming any benefits

given to her under the will of said Wm. Howe Phelps,

deceased." [Tr. 67.]

That is very far from submitting the transaction to the

court, which transaction consisted in procuring the widow

to transfer property held by her in joint tenancy under a

representation, which was false, that it was necessary for

her so to do in order to claim the benefits given to

her under the will of Wm. Howe Phelps, deceased.

There was no report made that an election was required

and there was no necessity for any election called for by

any provisions of the will of Wm. Howe Phelps. It was

a fraud upon the court and the parties to report the inclu-

sion of the properties in the estate in the manner in which

it was stated as above quoted.
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Authorities Cited by Petitioner Have Been
Overlooked.

In connection with the allegations of the unlawful ac-

ceptance of properties by the executor and trustee as part

of the estate of the decedent and the same being ultra vires,

and the inability of the plaintiff's mother to establish a

trust in said properties and the lack of consent, acceptance

or ratification of the deed of the joint tenancy properties,

the court in its opinion has utterly ignored the law cited

by us on pag-es 13 and 14 of our brief to which may be

added In re Barreiro's Estate, 125 C. A. 15, 13 Pac. (2d)

1017.

The opinion herein reads

:

"When these properties became a part of the assets

of the estate, which the executor was authorized to

accept . . ." (Page 8, lines 25-27.)

Nowhere in the complaint is anything stated which even

suggests that "the executor was authorized to accept"

these properties. The assumption is contrary to the law

cited above which Your Honorable Court has ig'nored.

The opinion states

:

"The payment of taxes and care of the joint ten-

ancy properties by the executor was approved by the

Superior Court sitting in probate who had the power

to determine that when it approved it in its order

settling the first account current. Estate of Freud's,

131 Cal. 667, 67Z:' (Opinion, page 8, lines 28-32.)

The case cited does not support the proposition to which

it is cited.
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The case cited dealt with the authority of the executor

to redeem property belonging to the estate, which is not the

case here.

The Superior Court has no authority to approve pay-

ments made on property that does not belong to the estate.

The cases dealing with partnerships between a decedent

and a third party thoroughly support appellant's conten-

tions.

The court has also overlooked the authorities cited by us

on pages 17 and 18 of our brief dealing with extrinsic

fraud, to-wit:

Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317;

Monk V. Morgan, 49 C. A. 154, 192 Pac. 1042;

Mitchell V. Rasey, 77 C. A. Dec. 985, 988, 33 Pac.

(2d) 1056;

Hewitt V. Hewitt (9th Cir.), 17 Fed. (2d) 716.

Petitioner prays for a rehearing by reason of the im-

portance of the jurisdictional question involved, and the

failure of the opinion to note the facts pleaded which are

the basis of the extrinsic fraud upon which petitioner

relies, and its failure to note the decisions applicable to

those facts.

Respectfully submitted,

William A. Monten,

Charles C. Montgomery,

Attorneys for Petitioner.
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State of California, )

> ss.
County of Los Angeles. (

Charles C. Montgomery, being first duly sworn, deposes

and says that he is of counsel signing the foregoing peti-

tion for rehearing; that, in his judgment, it is well

founded, and that it is not interposed for delay.

Charles C. Montgomery.

Subscribed and sworn to before me this day of

May, 1935.

Notary Public in and for the County of

Los Angeles, State of California.




